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U.S. Immigration and Naturalization Service
425 Eye St., N.W.

Washington, D.C. 20536

Re:  Lifting of I-94s from Approved TN Canadian NAFTA Applicants

Dear Ms. LeFleur:

I would appreciate if you would clarify your agency's position about the following
scenario.

A Canadian citizen professional, eg. engineer, is approved in Buffalo, New York,
for TN classification and is issued an 1-94 for one year to work in Chicago. Some
time after the entry, the employer files an I-140 petition, which is approved and
forwarded for immigrant visa processing abroad to a U.S. Consular Post.

During the year of authorized TN classification, the alien returns to Canada for a
family social function and seeks to reenter at a Port of Entry in Detroit. The
inspector, upon learning that an I-140 has been approved, lifts the engineer’s
approved TN I-94 and refuses him admission. Further, the inspector suggests if
the I-140 for the benefit of the engineer is withdrawn, then he may be readmitted.

We respectfully submit that even before the H and L regulations provided for
"dual intent”, status was not summarily revoked at the border merely because an
immigrant visa petition had been approved. Moreover, if an individual was
entering solely to continue temporary employment and not to pursue an immigrant
visa, the mere filing or approval of an immigrant petition would not automatically
trigger refusal.

The US/Canada FTA specifically recognized dual intent for TN"s. Dual intent
was not carried over into the NAFTA, however, NAFTA regulations at 8 CFR
214.6(b) define a temporary entry as an "entry without the intent to establish
permanent residence.” In our example, the engineer will leave the U.S. to
complete immigrant visa processing abroad. He clearly has no intent to establish
permanent residence by seeking to enter as a TN. He does not intend to apply for
adjustment of status.



Therefore, we respectfully submit that a Canadian professional worker who is
returning in unexpired approved TN status should not be prevented from returning
to complete the temporary employment engagement simply because he is the
beneficiary of an approved I-140 pedtion.

Your guidance on the subject would be most greatly appreciated.
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Dear Mr. Relich:

s to vour lettsr of March 7, in which you state that a

i afused admission as a TN nonimmigrant under
Trade Agrzement (the NAFTA) because ne 1is
e ben f\Clary of an approved I-140, Immigrant Petition zfor Alien
orker, and, therefore, could not establish that his entry was
without the intent to establish permanent residence in the Unitad
States. You submit that a TN nonimmigrant may be admittad to the
United States to complats a Cemporary employment engagement aven
though he or she is the beneficiary of an approved I-140 petitcion.

This offica has oversight for the uniform application of
immigration laws, regulations, and statute. It does not determine
eligibility for specific nonimmigrant classifications in individual
cases. The datermination as to whether or not an alisn is eligible
for admission or extension of stay as a TN professional must be
made by the immigration officer at the time the alien applies for
admission or extension of stay. Each applicztion must be judged on
its own merits. Nevertheless, we can provide you with a very
general statement relating to the facts described in vour letter.



At the present time, there is no specified upper limit on the
number of years a citizen of Canada or a citizen of Mexico may
remain in the United States in TN classification as there is with
the majority of nonimmigrant classifications contained in section
101 (a) (15) of the Act. However, tThe presumption of immigrant
intent under section 214(b) of the Act 1is applicable to NAFTA
professionals under section 214(e) of the Act (unlike that for H
and L nonimmigrants who are no longer subject to section 214(b) of
the Act). Accordingly, applicants for admission, extension, or
readmission as NAFTA professionals will be subject <to a
determination by the Service of the applicability of section 214(b)
of the Act to the applicant.
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ines that the individual has abandoned
that individual’s application for
be rarfused.
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I trusc this rssponse has been of some assistance to vyou with
ragard to vour question.

Sincerely,

7z Tl AA-' @éii?C;L’__—

vonne M. Lafleur, Chief
usiness and Trade Services Branch
Senefits



